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No. 75-7404 
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\ M ARS] I 
Plaintiff A ppe lant, 
ARW Fabre Cone, Coxconpn Fasrics Ive. 
\nvin WeINs sand Frank Wernsrers 
‘ Dy ndant 1))) 
lu. SWI 
Plaint / 1p} l til, 
Concol I asics Inc., AE W Farr C'ore., 
Auvin Werxsters and Frank Wets.rErN, 
Defendanis Appell es. 
Appeal from Order of the United States District Court 
for the Southern District of New York 
Denying Preliminary Injunction 
satis tealigeiaiaiee = 
BRIEF OF DEFENDANTS-APPELLEES 


Issue Presented for Review 


Did the district court abuse its diseretion in denying 
plaintiffs’ motions for a preliminary injunction against the 


merger of APW Fabric Corp, and Concord Fabrics Inc., 


rporation 


| merger were fully 
o Coneord’s public stockholders 


lhe prox) rules issued 


thei 


York 


Preliminary Statement 


plaintiffs” fron 
Distriet Court for 
lated June 24, 1975, which 


York (MacMahon, J:), da 
motious for a 
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dd corporation the stock 
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ed plaintitfs’ 
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of which ts listed on the 
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purpose ot 


Alvi id rant 


oft the stock. 


wuership by defendants 


their family, who now own 6S 


accomplished by paying cash, at the rate of $3 a 


stockholders, as permitted by 


the public 


briet 
The Cou 
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merger statute; the $5 price is 70% higher than the highest 
price at which the stock had been selling in the market until 


a few days before the plan was announced 


Plaintiffs are minority stockholders of Concord. The 
Marshel action contains derivative and elass claims based 
on alleged violations of the 1954 Aet and of Rule 10b-5 
thereunder, together with pendent claims under New York 
law. The Swift action is a diversity action based on New 
York law only, and is almost identical with the pendent 
¢laims in Marshel. 


The motions for preliminary injunction were argued 


before Judge MacMahon on Mareh $1, 1975.) Consumma 


tion of the merger was stayed, upon stipulation of the par 


ties, pending the Distriet Court's deeision. 


separate action was conuneneed in the New York 
Supreme Court by the Attorney General, secking to enjoin 
the merger under New York's blue sky law, or Martin Aet. 
\ decision granting a preliminary injunction was handed 
and the order entered thereon is 


appeal to the Appellate Division 


The Facts 


Concord Fabries Ine. (¢*Coneord’’) is a New York cor 
poration engaged in the busines: of ‘tconverting’’ textile 
fabrics It develops, designs and style woven and knitted 
fabrics for sale primarily to apparel manufacturers but 


also to retailers for resale to the home sewing market. (82).* 


an underwritten publie offering of 300,000 shares of its 
common stock at $15 per shar nd about one vear later, 


in June 1969, Alvin and Frank Weinstein sold to the public 


through underwriters 200,000 shares of Coneord eo o? 
stock at $20 per share Thereafter, { ld ov 

of Concord’s outstanding stoek and the W : ld 
GS Since late June 1969, Concord ’s sto } 4 =te] 
on th American Stoek KExchane my. OS-O9) 


Concord’s Recent Financial History 


Contrary to plaintiffs” unsupported allegation (Plai 


tifs’ Brief p. 7), Concord has not “prospered”? a a 
publicly-held company. Although it achieved record earn 
ings in 1968 ($2,215,429) and almost as mach u 196 


($2,066,917), its earnings dropped sharply thereafter. In 
1970 Coneord earned only $203,684, and for the 


1971 and 1972 it suffered a combined Joss of 


Kor fiseal 1975 nd 1974 ned the first 22 wee ot ent 
1975 (ended February 2, 1975), Concord carned only 


$1,109,468—an amount not sufficient to reconp the losses 


it had sustained in 1971 and 1972.) (54-56, 77) 


’ 4 , ' ( 
Coneord’s deeline im performance after 1969 was ad 


in part to the volatile nature of the fabri Industry and 


part to the adverse effects of a major expansion of its 
knitting operations (including building and equipping 

knitting plant at an aggregate cost of approximatels 
$3,800,000) and the leasing of a new, 160,000 square-foot 


distribution center which was designed to handle an ex 


pected increase in retail volume but which has operated 


and was closed in 1973, resulting in 


well below eap: 
continuing expenses until a new tenant is found for the 
property (56-58). Concord paid cash dividends of 10¢ a 
quarter starting in the latter part of 1968, but discontinut d 
them after the first quarter of 1970, at a time when it was 
comnctting substantial investments in the knitting plant 
and distribution center, earnings were falling drastically, 
the company had short-term bank loans ranging as high a 
¢9.600,000 and a term loan of $8,400,000 was being nego 


tiated (54, 56-58, 77, $2) In the face of the large losses 


subsequently incurred, dividends were not resumed. 


The price ot Concord’s common. stock has retleetes 
its unfavorable earnings record, as we as the & 
stock market de line in reeent years. The stock has neve 


sold higher than $514 per share since the beginning of 
1973 and never higher than $314 sinee Oetober 1, 1978 
For much of the year and a half preceding announcement 
of the plan for going private, deseribed below, the stock 
sold for less than $2; indeed, until a few days before th 


announcement of the proposed 43 per share price, the 


stock was selling at no more than $154. (oS, ST). 


The Plan to Return Concord to 
a Privately-Owned Corporaison. 

On February 6, 1975, Concord announced a plan pu 
suant to which the corporation would be returned to private 
ownership by the Weinstein family. The first step in thi 
plan was a tender offer in which AFW Fabrice Corp. 
(“AF W"'), a New York corporati. a that had been formed 
to effectuate the plan and that had aequired thi Wei 


atement and 


The Proceedings Below. 
On bebrua 28, 1909 | itt 
| suncement of ety ( rd toa 
ite ¢ poratior } il! M Leo 1 tl al it “ ! 
United St District Co for the South District 
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onnection With the proposed el | cha \ 
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vholl founded bot! lea ind t \s , nd 
law, ut r the 1954 Act de-registration of Concord stove 
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complaint, repeating verbatim most of its allewations. 
: 


in the Jarshel action, the Svevfl con plant does not all 


that the Proxy Statement was false or misleading. 


Plaintiffs in both the Jarshel and Swift actions mover 
for a preliminary injunction against the proposed merger 
and their motions were denied by decision and order of the 
Hon. Lloyd F. MacMahon dated June 24, 1975, CCH Ped. 
See, L. Rep. (95,219."" Relying on this Court’s decisiou in 
Popkin v. Bishop, 464 F.2d 714 (1972), and the unanimous 
line of decisions in the Southern District of New York hold 
ing that going-private transactions do not by themselves 


violate Rule 10b-5, the Court held (151): 


‘Plaintiffs’ claims that there has been a Rule 10b-5 
violation because of the unfair and inadequate price 
to be paid for the Concord shares and the absenee of 
a bona fide corporate purpose for the merger are pat 
ently without merit. Rule 10b-5 simply does not en 


COLLpPass these alleged Wror1gs, 


The Court next found that the Pre vy Statement ‘lays bear 
{sic ] the faets of, and the motives ior, the merger’? (152) 


and is neither misleading nor fails to disclose any material 


* Plaintiffs (Brief p. 3) attempt tu justify tl 
a duplicative action 1 » Southern District ot 
to Rosenfeld sv ack, 445 F.2d 1337 


denied, 409 U.S. 802 (1972), in whic 


practice of simultaneously instituting actions 


courts but certainly did not, either expressl 
the commencemet multiple 


] 


the same claims for relie! 


** 


Two other actions were commenced in tl outl District of 
New York by shareholders of Concord: Michi instein, et al., 
75 Civ. 1027 IL.FM:; and Krause v. Concord Fabrics Inc., et al., 75 
Civ. 1064 LFM. Motions for a preliminary injunction were made 
and denied in both of those actions and t plaintiffs have nev tiled 
appeals, 
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information (152), and accordingly that there is ‘‘little 


factual substance’? to plaintiffs’ allegations under Rule 
10b-5 (181). 


The Court then turned to the state law elaim, and held 
(133): 


‘*We find plaintiffs’ contention that they are en- 
titled to a preliminary injunction for violations of 
state law equally without merit. Where a merger is 


to be accomplished in accordance with statutory pro 


ceedings, as here, appraisal is the only remedy avail 
able to dissenting sharcholders.’’ (Footnotes omitted.) 


As additional reasons for denying the preliminary in 
junction, the Court held that plaintiffs wili noi be irrep 
arably damaged since they ‘thave a ‘sufficientiy adequate 
remedy at law’ *’, and. further, that they ‘* failed to demon 


strate that the balance of hardship tips in their favor” 
(183). 


The State Court Action. 


On April 7, 1975, subsequent to the commencement of 
the Federal actions, the Attorney General of the State of 
New York commenced an action in the New York State 
Supreme Court to enjoin the proposed merger of AFW 
and Concord on the ground that it violated the provisions 
of the New York blue sky law or Martin Act Article 238-A 
of the Geuers' Business Law. On June 11, 1975, Special 
Term gri 1 Attorney General’s motion for a pre 
liminary injunction, but the court did not find that the 
Proxy Statement was in any way false or misleading or 


that any of the defendants was guilty of any fraud, and 


indeed did not find lat any Nev k law d been violated 
‘lear, and 
mm would issue 
al further to 
‘serutinize’* the tion. Y an , defendants 
helieve the decision » clearly neous as a matter 
of law, and have fi an appeal f I mpellate Division 


for the month of September, 


ARGUMENT 
POINT 


Since Concord’s Proxy Statement fully and accu- 
rately discloses the terms, purposes and consequences 
of the proposed merger, the merger does not violate 
the provisions of Rule 10b-5. 


\n application fora preliminary injunction is addressed 


the diseretion of the district court and the denial of 


be affirmed unless plaintiffs 


a sualty ad Sure 


show bi low, | 
Whelmingly and unifornily 
has been full and 
transaction such as 
cnse does not violate ile o, and thi 1 any event 
the existeice of appraisal righ ta Ww provides 


lequate remedy at lay t injunctive 
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relief will not be granted. Accordingly, the District Court 
Glearly rendered a correet decision and even more clearly 


did not abuse its discretion. 


Rule 10b-5 under the 19384 Aet makes it unlawful, in 


connection with the purchase or sale of a security, 


‘*(1) to employ any device, scheme, or artifice to 
defraud, 
to make any untrue statement of a material fact 
or to omit to state a material fact necessary in 
order to make the statements made, in the light of 
the cireumstances under which they were made, 
not misleading, or 
to engage in any act, practice, or course of business 
which operates or would operate as a fraud or 
deceit upon any person.”’ 


On this appeal, plaintiffs do not claim that there were 
any untrue statements of material facts or any failures 
to state material facts concerning the plan to return Con- 
cord to a privately held corporation. In fact there were 
none, and the District Court expressly so found (151-182). 
Nor is there any evidence whatever of fraud or deception 
in any other aspect of the transaction. The complaints 
allege, on information and belief and without any factual 
support, that defendants ‘timproperly depressed or de 
ferred’? Coneord’s earnings by ‘improper inventory mark 
downs and by unwarranted reserves and by the utilization 
of other improper accounting practices’’ (7, 144); defend 
ants, however, conclusively answered these baseless allega 
tions (52-54 and 104-109), and plaintiffs did not press them 


in the court below and have not done so on this appeal. 


Ia a | T ol a ‘ “a 
\ n the recog din ot Rule I ce luso 
illeg on th defendar ul |! ! the mar 
ket price’’ of Coneord’s stock by causing Concord tor 
frain from paving cash dividends althoug t *thad and 
CO! hues t¢ lve lare Slit Ot ¢ hich ¢ | - “= 
Which are unnecessary for it rie tion of 1 ae (pl 
yi) \ Negation onl 0 | rel 
% ; tt da ! 1 worl of t / ) 1 
fey bac hat the ce i \ ' t 
does no fy e the charge (3s 
In any event, the charge is patently absurd and was not 
accepted the court below Co ord s ’ ( ca ( 
early i LO7O, in the face of lara I , Nye 
P; sien, falling carnines, a high level of she ! bat ) 
rowlne’s, and newotiatio for a large lo o-1¢ Logi { 
pP D, Supra) In the ensuing two en Coonco ulfered 
’ an aggregate net loss of $1,451,349, which it had not vet 
recouped at the time the proposed merger was ouneed 
(54-55, 77). Under these circumstances, the suspension of 
dividends was probably requa | | ( cise of the 
% sound business judgment of the directo 
not a wronegtul act designed to depress acl ’ ( 
ficial ‘urthermore, even phamtill lo 
: ; the plan to eo private was tnaugurated in LOTTO CO 
i plaints allege that the defendants entered into the play 
‘commencing sometime prior to Jamua ’ Ww73"’ ) 146 
147) 
There is thus no eredible claim in the present case of 
> any fraud on deception within the recognized ambit ot 
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Rule 10b-5. Plaintiffs’ position on this appeal is therefor 
reduced to the proposition—which is expressly states 
their brief (pp. 52-33)—that the proposed merger \ 
Rule 10b-5 and state law solely because there is no bu 
purpose for the merger which will return Concord to 


vate ownership. 


We show in Point IT that the proposed mercver is 
under New York law. As to the Rule 10b-5 elai 
sions in the Southern Discriet of New York in 
actions—not a single one of which 
brief on appeal—make it clear chat where, as 
full disclosure and no material misreprese 
sion, and the right of minori \ stockholders to reeei 
fair value of tueir stock is assured by appraisal proceed 
ings under state law, ‘here is no violation of Rule 10b-5 
Dreier v. Music Makers Group, Ine... |1973-19T4 Transt 
Binder] CCH Fed. See. L. Rep, ©4406 (S.D.N.Y 
(Gagliardi, J.): Greenberg v. Institutional TInvesto 
tems, Inc., CCH Fed. See. L. Rep. 995,251 (S.D.NLY 
(Owen, J.): Green ve Santa Fe Industries, Ine., 
849 (S.D.N.Y. 1975) (Brieant, J.); University ¢ 
v. Barbara Lynn Stores, Inc. (unreported), 


(S.D.N.Y., October 25, 1974) (Weinfeld, J.) : 7a 


{ 
+ 


mie Associates v. llaynic 38s F.Supp. 365 (S.D.N.Y. 1974) 


(Frankel, J.); Kaufmann ve Lawrence, 386 TF. Supp. 12 
(S.D.N.Y. 1974) (Carter, J.), aff'd per curiam, 514 8 


(2d Cir. 1975). 


Dreier Vv. Musi Ma (Grroup, Ine... supra, CoH Fed 
See. L. Rep. 994,406, was a purported class action und 


Rule 10b-5 seeking to enjoin a ‘‘going private’? merger on 


° 
o 
1 
ost identieal with the present ease: an initial 
by Musie Makers in 1967 at $10 a share; a 
transfer in 1972 of approximately 60 of the stock to a 
private corporation owned by the transferors ; and a pro- 


posed merger in \ hich the ren ‘ining stockholders of Music 


Makers were to receive $3 per share in eash. Judge Gagli- 
dismissed the complaint insofar as it related to the 


merger, holding that personal financial gain to the majority 
or even unfairness to the minority, if fully disclosed, do 
not give rise to a enuse of action under Rule 10b-5. He 


tinted (CCIE Fed. See. L. Rep. at 95,410): 


‘The complaint alleges that the individual defendants 
effectnuated the merger merely to derive a personal 
finaneial @ain and that the terms of the merger requir 
ing minority shareholders to sell at a price of three 
> dollars per share were grossly unfair. Aecepting the 
truth of these allegations, T find that the complaint 
fails to state a cause of action under the federal seeu 
rities laws arising ont of the merger transaction 


N lon-diselosure remains an essential element in any 


section LO(¢h Rule 10b-5 action. Poplin vy. Bishop, 
14 Pd 71 2d Ea [P }laintiff’s remedy 

ate ¢ n for appraisal pursuant to the 
edn it «'y ’ n Law 


ix, In Greenberg lustitutional Investor Systems, Tne 
ypra, COLL Ped. See. L. Rep. 195,251, the defendants eo 
ummated a going private transaction in two steps, a tender 

offer followed by a merge Asa result of the tender offer, 
the total number of outstarding publie stoekholders was 
redueed to less than 300, enabling the company to terminat 
its SEC revistration. Thereafter, ina merger as to which 


the SEC's proxy rules were not applicable, the remaining 


stockholders received only eash for their shares. Citing 
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the present case, and 


the decision of the Distriet Court 
the other Southern District decisions rejecting challenges 
to going-private transactions under Rule 10b-5, Judy 
Owen dismissed the complaint and summarized the law as 


follows : 


The ease law in this District is clearly to the effec 
that assuming full disclosure has been made there ts 
nothing per se illegal under federal law about a merge! 
that eliminates minority publie shareholders and simi 
larly, under Popkin v. Bishop, 464 F.2d 714 (2d Cir. 
1971). the federal securities laws are not coneerned 
with whether a merger eliminating publie shareholders 


was fair or unfair or a good or bad transaction.”’ 


University Capital Corp. v. Barbera Lynn Stores, li 
supra, 74+ Civ, 4460 (Cunreporte dad). decided Oetober 25, 1974, 
involved a motion for a preliminary injunction against 
consummation of a merger between Barbara Lynn Stores, 
Inc. and Lynbar Corp., a private corporation which was 
formed by certain individual stockholders of Barbara Lym 
for the purpose of the merger and which held 48.8% of the 
Barbara Lynn stock. The merger, Which under Delawart 
law required only majority approval, called for all stoel 
holders other than Lynbar to receive $4 a share in cash. 


Judge Weinfeld stated: 


“Given full and adequate disclosure, the quesiion 
of what is a fair price for the stock is not a question 
for the Court to decide.”’ 


While he found that eertain additional disclosures were re 


quired, he enjoined cor mation of the merger for only 
two weeks, solely to p it time for this additional dis 


eocure to be made. IHad the merger, in eliminating the 


ule 10b-5, Judg 
ranted o1 ly temporary 


merger ultimately 


no material mis 
motion for prelim 
of an exchange 


eash and debentures 


“TT The re is nothing invalid per se ina corporate effort 


to free itself from federal regulations, provided the 


means and the methods used to effectuate that objective 


are allowable under the law. Nor has the federal 

law placed profit-making or shrewd busi 
ness taeties designed to benefit insiders, without more, 
beyond the pale. Those laws are satisfied if a 
full end fair disclosure is made * * *."’ 


unbroken line of decision in the Southern District 


York rejecting challenges t 


to going-private “ANS 


tule 101 ) accordanee with this Court’s 


714 (1972), whieh 


a derivative 
tockholders of Bell Intercontinental Cor 

lOb-5 to enjoin a proposed merger of 
Bell and its two subsidiaries into Tl 


my 


The plaintiff contend 


Nquity Corporation. 


that in proposing unfair exchange 


ratios for the n Raquity 


and various officers and di 


rectors had breached a variety of fiduciary duties, entitling 


decided the ease t al Court’s deei 

in Popkin, and that Popl - not extend to merger cases 
in Which there is tel ! rea | business purpos This 
Court’s decision in Popkin is not thus limited, ho 


is demonstrated not 0 


expres eliance on 2? 

where full and fair disclost 

suggest that Popkin does 1 apply here hecause the pro 
posed merger is invalid under New York law due to 
39.33) ; 


lack of business purpose (Plaintiffs’ Brief pp. 
argument is groundless <i 


New York law, as we show 1 


Plaintiffs cite this Court’s decision im 
Harvey, 453 F.2d 722 (1972), for the proposition that Rule 
10b-5 is violated where ‘‘the insiders had caused a cot 


poration to purchase securities for ho huwsiness purpose, 


\ssociates, Inc. v 
ness purpose is not 
“Similarly 


business pury W 


ness purpose of J&! 


assertion i 


} Ie 
poses at tea 


1) 
their control” Taintiffs’ Briet 
eee : Bienes 
rr ] hell corpo Ww which Wa 
! Ldlecey 0 ipacitv as a pul 
braved “a ¢ Coo ition ul lel 
Kul » which could be asserted derivatively 
» that the court belo did not give 
Pi Court decision in Sel ! vy. Pens 
( WT Bid S74 (1974) rt nied, 45 
S| Ls: M 19, 1975). Sel has no applica 
{ olved al eof pleading, rather that 
~ hes ( hera w | hee aude suf 
! 1 t oft I il l hel 
1} sel Court held that a complaint contamina 
( allewations of tmususe ol corporate 
‘ ! OTLEp UTD charges and manipulation 
' pri fo the stock of the merged corporation, 
( | nurpose of redueing the exchange ratio im a 
ry tated a ¢ l of action under Rule 10h a 
Similarly, in Mutual Shares Corp. v. Genesco, Inc., 384 
2d 540, 546 (2d Cir, 1967), this Court state d, with respect 
to a complaint which alleged mani nlation of the market 
rice by keeping « dends at a minimum in order to fore 
stockholders to sell at ar pore ssed prices, that ‘trie conten- 
: tion that this states a claim under Rule 10b-5 is substa. 
tinl.’’ The issue in the present case, however, is not wheth- 
Mg er such allegations can state a cause of action under Rule 
- 1Ob-5 wut whether plaintiffs have made a sufficient factual 
ay to support a preliminary injunction. They have 


such showing, and we have demonstrated (pp. 


hot made any 


16-17, supra) that their claim is baseless. 


Since there i ’ full ab complet ' an anil 
no fraud or deception ot = ly own, th 
unanimous line of decisio this Cireu ike 
that the proposed merger do no ln tule LOb-5 dl 
that the District Court was correct o holdis 


POINT II 


The proposed merger is expressly authorized by 
the New York Business Corporation Law and does not 
violate any legal rights of, or breach a..y duty owed 
to, the minority stockholders of Concord under New 


York law. 


Section 902 of the Bu Corporation by t- 
terms permits a merge . ere, ock of 
of the constituent Corporatio to be ¢ ted into ¢: 
The authorization is conta ell Weal), whieh 
provides that the Plan of Mi er shall set forth 
cag iT termis and con lio of the proposed tmeryee! 
or consolidation, ineludi thr inner and basis of 
converting the shares of cach con tuent corporation 
into shares, bonds or oth ~CCUrith of the surviving 
or consolidated corporation, or th sh or other con 
sideration to be paid r delivered ) erchanae for 


shares of ench constituent corporation, or a combina 


tion thereot.”’ (Ion phasis added.) 


In accordance with this provision, the Plan of Merget 
adopted by Concord and AFW (7) provides that each 
share of AF'W stock shall be converted into one share of 
stock of Concord (the surviving corporation), and that each 


share of Coneord stock (other than that owned by AFW, 


which is to be cancelled) shall be converted into $3 in cash 


ol | l l lisa pore 

‘ wkholdet okes ] 
bed in Boca 2 hich pre 

ot] hat unk id ean der 
unlawful or fraudulent to 


a 
S ; o-called *freeze-out ’? of not 
a ( 7) ‘ Prion . nie! { 
J 
4 ( re \ nm UM t| Sto ( po 
o roiittea tl COnVErSION it 
1} ( ol ol “oOo tituent corporatiol to eed | F = © 
: rit oft eo surviving corporetion (Sto Corp 
i nu t! elit if ti / 
) ! t tockholdet urtl re, ever sil 
] lu ! er! do oone corporation whieh 
‘ | oO tf the stock of another to rove thre 
al cist ot hort ha olders, therel 
; ‘ iting them entire iiter in the corporation (Stor 
( | $3: B.CLL. £90 the provisions of B.C.L. 902 
‘ ( procedure to all ereel 
hie reg tatutor scheme which expressl> pet 
° he ol on of the equit nterest of tI nority 
’ 
0 hholetey but sures then i the i vhit t¢ ive the 
r value’ of their stoek as judicially determined in ap- 
raisal proceedings has been unanimously sustained by the 
court B i v. Consolidated Edison Co., 300 N.Y. 11, | 


QOD). pert 


of the sto 


the 


ninorit 


SW) N.Y 
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led that if the 


solidat On) COMSUT mated inh 


accord Tht 
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he statutes, the 
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such diss rs on such appraisals er 


e entitled to 
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onlu one real 
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no right to 
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(Emiphasis added.) 
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And in Willcox v. Sterv, supra, 18 N.Y d 195, 2738 
N.Y.S.2d 38, 219 N..2d 401, in resporse to another chal 
lenge to the constitutionality of ‘*freezing out’? minority 
stockholders, the Court of Appeals again unanimously up 
held the validity of a merger in which minority stock 
holders were paid cash for their shares but had appraisal 

Re Iving on Beloff, Supra, i} (‘ourt concluded (1S 


at 202, 273 N.Y.S.2d at 43, 219 N.B.2d at 404): 


**So long as the value of petitioner’s iniorest is com 
pensable, he has no constitutionally protected right to 


vontinue as a stockholder, ”’ 


are limited to 
short-form mergers under BwC.L. 6805. That argument 
and the other siate law arguments made by plaintiffs were 
conclasively rejected by Chief JIndge (then Justice) Breitel, 
in Blumenthal vy. Roosevelt Hotel, Ine., supra, 202 Mise. 988, 
115 N.Y.S.2d 52. In that case minority stockholders of 
Roosevelt) Hotel, Ine. a corporation controlled by the 
Conrad Hilton interests, sought to enjoin the sale of the 
hovel’s assets to a subsidiary of Hilton Hotels Corporation. 
Phe plaintiffs there alleged—as plaintiffs do here—that the 
business had been prosperous and had even better pros 
peets, and that the price was inadequate and had beer 
brought about by self-dealing. They also alleged—as the 
plaintiffs do in this case—that the sale was not in the 
interest of either the corporation o1 the minority stock 
holders, and that its purpose was merely to climinate the 
minority. They argued—as plaintiffs do here—that be 
cause the transaction was not in the corperate interest and 


would benefit the majority, it should be enjoined; in sup 


port of this argument they cited—as plaintiffs do here 


Kavanauah v. Kavanaugh Knitting Co., 226 N.Y. 185, 128 
N.E. 148 (1919). 

Judge Breitel denied a temporary injunetion and dis 
missed the complaint, holding (a) that the majority’s put 
pose to eliminate the minority did not render the trans 
action fraudulent or illegal since the minority did not hav 
a right to remain as stockholders and since the value of 
their stock wis protected by the appraisal remedy whicl 
was available, and (b) that the minority stockholders’ ex 
elusive remedy was under the appraisal statute. His dk 
Cision is a conclusive answer to plaintiffs’ state law claims 


on this appeal. 


The opinion in Bhonenthal first completely distinguishes 
the Navanaugh case, and the distinctions articulated are 
equally appheable in the present case. In Kavanaugh the 
corporation was closely held and the defendants were 
motivated by personal animus toward the plaintiff and were 
found by the court to have proposed the transaction in 
order to depreciate the value of the plaimtiff’s interest in 
the corporation. More significantly, however, there was at 
the time no statute providing for appraisal, so that if the 
transaction were consummated the defendants would have 
accomplished their goal of irremediably redueing the value 
of the plaintiff’s stock. As Judge Breitel stated (202 Mise 
at 990-991, 115 N.Y.S.2¢ 


‘Involved in the Kavanaugh «ise (supra) was a 
closed corporation, a scheme and ; ‘in to squeeze out 
the plaintiff * * * 
ing the value of the corporate property and the plain 


fe: the alleged purpose of depreciat 


liff’s proportional interest in it. As a consequence, if 


iff proved his allegations, he would have shown 
value of his stock would have been irretriev- 
'T |here was 


‘ 


ably reduced in value or destroyed 
no right in dissenting stockholders to procure an ap 
praisal of their stock. Unless the remedy in equity 
was provided, plaintiff's property would inevitably be 
adverse ly affected. 


The situation that we have in the inr’ant 


Case is not the same as that involved in the Naranaugh 


this case statutes provide a remedy to 
stockholders to procure an appraisal 
ny deeided that where dissenting stoekholders 
i an exclusive one. (lnderson 
: er) Hed Chemical Corp., 295 N.Y. 
S43: Beloff duatilated Laan Ca oF RO 
NcY: TE) 
Ile then added (202 Mise. at 992, 115 N.Y.S.2d at 56): 


rending of the authorities, such as the Anderson 


Beloff cases, compels the conelusion that if the 


mangh ease were now to be decided and if * * * a 
minorit tockholder would have a right to have his 
that complamt would have to be 

would be that no lonwer could 

aintilf had no remedy available at 

could receive the tull value of his 


ve Breitel next rejected the argument that the Navra- 

‘ase shonld apply despite the existence of appraisal 

ights, beeause |}. i faith and illegality were involved, say- 
(202 Mise. at 991, 115 N.Y.S.2d at 55-56) : 


“They pplaimtiffs! argue that where the bad faith af- 


fects the invocation of the statutory proceedure, the 


statutory procedure 

sud as a result will 

dissenting st 

an exclusive remedy. T would rue if plaintiffs 
had alleged and could show that the statutory proce- 
dure was being deliberately used a eof the instru 
ments of defrauding the plaintiffs by, 

tute nhion, red Midd a) / Vé / we live 

stock. The crux is wheth lenreciatios 

tiffs’ stock is without 3 _ That was? 

in the Navanauah 

the ‘pp rsal 

stockholder 

an adpprats } 

the full value of the siocl 2? (Mmiphasis naded. ) 


Finally, Judge Breitel squarely rejected the cont ition 
which is the cornerstone of plaintilfs’ state law claim On 
this appeal—that the majority’s use of its co trol to elimi- 
nate the minority stockholders and thus to benefit: itself, 
without more, rendered the transaction ilegal. Noting 
the same argument had been presented in EY 


jected by the Court of Appeals, he stat 


115 N.Y.S.2d at 57): 


“Nor is an issue of illegality t ndered in this case. 
Merely the use of the words ‘hack faith’ will not raise 
such an issue. Merely to seek to elimimate minority 
stockholders does not i hoon iss 

\ ould be tendered if the “Che use} were sueh, wheth 
er with the use of the statute or without, os to cffeet a 


fraudulent injury to the luc of platntiff stock not 


reparable by adsve medy at | wa a (mp NSIS added, ) 


The thorough, well-reasoned and fully suppor-ed opu 


ion in Blumenthal is dispositive of every argument isade 


28 
on their state law claims. Plaintiffs* only an 
o the controlling etfeet of the Blumenthal decision m 
‘i fiis cuse is to areu that it has been ‘narrowly limited, 


ot effectively overruled’? by Kisenberg v. Central Zone 
Py rty Corp... 306 N.Y. v8, 115 N.B.2d 652 (1953). (Brief 
p. 2S). Lisenberg does not have any bearing on Blumen- 
thal, however, and does not limit or overrule it, either 
spressly or by implicatio In Kisenbera, a New York 


poration propos d to transfer all of ifs assets to a new 


a ire “corporation in exchange for the stock of that 

oration, whit would be transferred to a voting trust, 
followine hich the New York corporation would dissolve 
ind distribute th vot. trust certificates to its stock 
holders. The Court of Appeals held that the transaction 

not authorized seetion ZO of the Stock Corporation 
| Ww. I lating to th siil of corporatls asacts, and sections 
105 snd 106, relating to dissolution, since th re vas not to 


is the statutes required, a pro rata distribution of the 
stock reecived on the sale, out rather a mesne conveyance 
ustees and a distribution °* voting trust certi 


ficntes, Sinee the t.ansaetion was tevalid, it could be en- 


joimed, anel appraisal Was not the « . ive remedy. The 
decision has no bearing on the hold (r i plumenthal that 


vhere, as here, the transaction is expressly authorized by 


statute thie appraisal reniue ly is exelusive. 


other cases eited by piainti ® likewise inappli- 
‘abl For example, Poley ve D'A no, 21 App. Div. 2d 
60, 248 NLY.S.2d 121 (1st Dep’t 19"), held that officers and 


diceetors of COrporation e uld not engage in direct ecom- 


3 petition with t!..ouvh a separate corporation in which 
thev were tere d. Bryan v. Broc h & Blevins Co... 490 


F.26 563 (Sth Cir.), « denied, 419 U.S. S44 (1974), pun 
ported to decide the validity of the merger under Georgi 
law, and in any event wot cite a single case from that 


or any other state. 


The authoritative New Yi decisions thus make it ch 
that the plan to return Concord to a privately-held corpo 
ration is expressly authorized by the New York statutes 
and does not violate a fiduciary or any other duty of the 


Weinsteins to the public sharcholders of Concord. 


POINT III 


The District Court properly denied plaintiffs’ mo- 
tions for a preliminary injunction on the ground that 
they have an adequate remedy at law. 


As expressly held by the court helow (183), plaintiffs 
failed to demonstrate either that they would suffer irrep 


arable injury or that the balanee of hardship tips in their 


favor. For that reason alone, their motions for a pre- 


liminary injunction were correctly denied. 


The minority stockholders of Concord who are not 
satisicd with the $8 per share that they will receive pur 
suant to the merger have the right to obtain a judicial 
determination of the value of their stock in an appraisal 
proceeding. B.C.L. $$910 and 623. In that proceeding 
* * * every right of a dissenting shareholder is to be ap 
praised and paid for.’* clnderson v. duternat onal Minerals 
& Chemical Corp., 995 N.Y. 3438, 350, 67 N.E.2d 573, 57% 
(19463: Beloff v. Consolidated Edison Co., 300 N.Y. 11, 


appraisal 


ibor stale 


| denied a 


longel I Wd pl: tf prove correct, 
there a suflicient] 


‘sufliciently adequi 


tentionadl. ne ren ly l not } | ; it “Ol ewhat 


romanticized, plaintil 


argue) hat shareholders 


should NOt be ’ en out oft thr ir eoryol ition is ot 


l 


weightless. Money damages will not thaw. share 


holders thus afflicted. But that remedy, on balance, 


viven the estimate of success, seems enough 


circumstances.’ 


Similarly, in Kaufmann v. Lawrence, supra, 386 Supp. 


12, aff'd per curtam, « Pd 285, as one basis for deny 


Wine 


a preliminary injunctio: vainst an excha 


under which phuntiff’s equity interest would be 
Judge Carter concluded 1 lamiages were 


remedy at law, stating (at p. 17): 


‘Finally, it should be added that even if Tam in 
error as to the reach of the federal securities laws, the 
plaintiff and the class he represents have an adequate 
remedy at law. Monetary damages will suffice to make 
them whole.” 


Conclusion 


For the foregoing reasons, the order of the District 
Court denying plaintiffs’ motions for a preliminary in- 
junction shoul? be affirmed. 


Dated: New York, New York 


August 22, 1975 
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